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ENGROSSED SECOND SUBSTI TUTE SENATE BI LL 5539

Passed Legislature - 2012 Regul ar Sessi on
State of WAshi ngton 62nd Legi sl ature 2012 Regul ar Session

By Senate Ways & Means (originally sponsored by Senators Kohl-Wlles,
Prentice, Wite, Kilnmer, Brown, and MAuliffe)

READ FI RST TI ME 03/ 25/ 11.

AN ACT Relating to Washington's notion picture conpetitiveness
anmendi ng RCW 43. 365. 020, 43. 365. 030, 82.04.4489, and 43.365.040; and
reenacti ng and anendi ng RCW 43. 365. 010.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWA43.365.010 and 2009 c 565 s 46 are each reenacted and
anmended to read as foll ows:

The follow ng definitions apply to this chapter, unless the context
clearly requires otherw se.

(1) "Approved notion picture conpetitiveness progrant neans a
nonprofit organization under the internal revenue code, section
501(c)(6), wth the sole purpose of revitalizing the state's economc
cultural, and educational standing in the national and internationa
market of notion picture production and_assisting_ and_ providing
services for attracting the filmindustry, by recomendi ng and awar di ng
financial assistance for costs associated with notion pictures in the
state of Washi ngton.

(2) "Contribution" neans cash contributions.

(3) "Costs" neans actual expenses of production and postproduction
expended in Washington state for the production of notion pictures,
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including but not limted to paynents made for salaries, wages, and
health insurance and retirenent benefits, the rental costs of machinery
and equi pnent and the purchase of services, food, property, | odging,
and permts for work conducted i n Vashi ngton state.

(4) "Departnent" neans the departnent of conmerce.

(5) "Funding assistance" neans cash expenditures from an approved
notion picture conpetitiveness program

(6) "Mdtion picture” neans a recorded audio-visual production
i ntended for distribution to ((theaters—bBVD—wdeo—or+—thetnternet—

Levi-si-on. . I : ol L evisi Les.

does—not—nean—production—ol—a-—televiston—comrercial—ol—an—anount—less
Hran—two—hundred—-Hy—tHhousand —dol-bars—+n—actual—total—nvestrent—or
one—ofr—mere—segrents—of——a newscast —or—sporting—event)) the public for
exhibition in public and/or private settings by neans of any and al
delivery systens_ and/or_ delivery platfornms now or _ hereafter known,
including without |imtation, screenings in notion picture theaters,
broadcasts_ and_cabl ecast transmssions_for_ viewing on_televisions,
conputer screens, and other audi o-visual receivers, view ngs on screens
by neans of digital video disc (DVD) players, video on demand (VOD)
services, and digital video recording (DVR) services, direct internet
transm ssion, and_ viewng on_ digital conputer-based systens which
respond to the users' actions (interactive nedia).

(7) "Person" has the sanme neani ng as provided i n RCW 82. 04. 030.

Sec. 2. RCW43.365.020 and 2009 ¢ 100 s 1 are each anended to read
as follows:

(1) The departnent ((shatkl)) nust adopt criteria for ((anr)) the
approved notion picture conpetitiveness programw th the sol e purpose
of revitalizing the state's economc, cultural, and educational
standing in the national and international market of notion picture
production. Rules adopted by the departnent shall allow the program
within the established criteria, to provide funding assistance only
when it captures econom c opportunities for Washington's conmunities
and businesses and shall only be provided under a contractual
arrangenent with a private entity. |In establishing the criteria, the
departnent shall consi der:

E2SSB 5539. SL p. 2
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(a) The additional inconme and tax revenue to be retained in the
state for general purposes;

(b) The creation and retention of famly wage jobs which provide
heal th i nsurance and paynments into a retirenent plan

(c) The inpact of notion picture projects to naximze in-state
| abor and the use of in-state film production and fil m postproduction
conpani es;

(d) The inpact upon the | ocal econonmi es and the state econony as a
whol e, including nultiplier effects;

(e) The intangi ble inpact on the state and | ocal comunities that
cones with notion picture projects;

(f) The regional, national, and international conpetitiveness of
the notion picture filmng industry;

(g) The revitalization of the state as a prem er venue for notion
pi cture production and national television comrercial canpaigns;

(h) Partnerships wwth the private sector to bolster filmproduction
in the state and serve as an educational and cultural purpose for its
citizens;

(1) The vitality of the state's notion picture industry as a
necessary and critical factor in pronoting the state as a premer
tourist and cul tural destination;

(j) Gving preference to additional seasons of television series
t hat have previously qualified;

(k) O her factors the departnent nmay deem appropriate for the
i npl enmentation of this chapter.

(2) The board of directors created under RCW 43.365.030 shall
create and admi nister an account for carrying out the purposes of
subsection (3) of this section.

(3) Momney received by ((anr)) the approved notion picture
conpetitiveness programshall be used only for

(a) Health insurance and paynents into a retirenent plan, and ot her
costs associated with film production; and

(b) {((atax—ecredit—marketerto-—market—thetax—credits—authorized
vhder—ROW-82.04-4489—and{€e)y)) Staff and rel ated expenses to naintain
the program s proper adm ni stration and operati on.

(4) Except as provided otherwise in subsection (7) of this section,
maxi mum fundi ng assistance from ((an)) the approved notion picture

p. 3 E2SSB 5539. SL
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conpetitiveness programis limted to an anount up to thirty percent of
the total actual investnent in the state of at | east:

(a) Five hundred thousand dollars for a single ((feature—f+Hr))
notion picture produced in Washi ngton state; or

(b)y ((Three hundred thousand dollars per television episode

I L hi ;

{€ry)) One hundred fifty thousand dollars for ((an—+nfereretal—or))
a television commercial associated with a national or regional
adverti senent canpai gn produced i n Washi ngton state.

(5) Except as provided otherwise in subsection (7) of this section,
maxi rum__ funding assistance from_ the approved notion picture
conpetitiveness program is limted to_an_anmount up to_ thirty-five
percent of the total actual investnent of at_ I|east three_hundred
t housand dollars per episode produced in WAshington state. A m ni num
of six episodes of a series nust be produced to qualify under this
subsection. A maxinmum of up to thirty percent of the total actua
investnent fromthe approved notion picture conpetitiveness programnay
be awarded to an episodic series of |ess than six episodes.

(6) Wth respect to costs associated wth nonstate | abor for notion
pi ctures and_epi sodic services, funding_assistance fromthe_ approved
notion picture conpetitiveness programis limted to an_anpbunt up to
fifteen percent of the total actual investnent wused for costs
associated with nonstate labor. To qualify under this subsection, the
production nust have a | abor force of at least eighty-five percent of
Washi ngton residents. The board may establish additional criteria to
maxi m ze the use of in-state | abor.

(7)(a) The_ approved notion_picture conpetitiveness_ program nay
allocate an_ annual aggregate of no nore than ten percent of the
qualifying contributions by the programunder RCW 82.04.4489 to provide
fundi ng support for fil mmkers who are Washington residents, new forns
of production, and energing technol oqgi es.

(i) Up to thirty percent of the actual investnent for_ a_ notion
picture with an actual investnent |lower than that of notion pictures
under subsection (4)(a) of this section; or

(i) Up to_thirty percent of the actual investnent of an
interactive notion picture intended for nultiplatform exhibition and
distribution.

E2SSB 5539. SL p. 4
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(b) Subsections (4) and (5) of this section do not apply to this
subsecti on.

(8) Fundi ng assi stance approval mnust be determ ned by the approved
notion picture conpetitiveness program within a maximum of thirty
cal endar days fromwhen the applicationis received, if the application
is submtted after August 15, 2006.

Sec. 3. RCWA43.365.030 and 2008 ¢ 85 s 2 are each anended to read
as follows:

(1) A Washington notion picture conpetitiveness program under this
chapter ((shalh)) nust be admnistered by a board of directors
appoi nted by the governor, and the appointnments ((shat)) nust be made
within sixty days following enactnent. The departnent, after
consulting with the board, ((shalH)) nust adopt rules for the standards
that shall be used to evaluate the applications for fundi ng assi stance
prior to June 30, 2006.

(2) The board ((shatHt)) nust evaluate and award financial
assistance to notion picture projects under rules set forth under RCW
43. 365. 020.

(3) The board ((shatH)) nust consist of the foll ow ng nenbers:

(a) ©One nenber representing the Washington notion picture
production industry;

(b) ©One nenber representing the Washington notion picture
post production i ndustry;

(c) One_nenber representing the Washington interactive nedia_or
energing notion picture industry;

(d) Two nenbers representing |labor wunions affiliated wth
Washi ngton notion picture production;

(())) (e) One nenber representing the Washington visitors and
conventi on bureaus;

((£y)) (f) One nenber representing the Washington tourism
i ndustry;

(()) (g2 One nenber representing the Washington restaurant,
hotel, and airline industry; and

((€¢y)) (h) A chairperson, chosen at |arge, ((shalt)) nust serve at
t he pl easure of the governor.

(4) The termof the board nenbers, other than the chair, is four
years, except as provided in subsection (5) of this section.

p. 5 E2SSB 5539. SL
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(5) The governor ((shatH)) nust appoint board nenmbers in 2010 to
two-year or four-year staggered terns. Once the initial two-year or
four-year terns expire, all subsequent terns ((shalt—be)) are for four
years. The ternms of the initial board nenbers ((shatk—be)) are as
fol | ows:

(a) The board positions in subsection (3)(b), (((8—=ard{H))) (e).
and (g) of this section, and one position from subsection (3)((€e}))
(d) of this section ((shalH)) nust be appointed to two-year terns; and

(b) The remai ni ng board positions in subsection (3) of this section
shal | be appointed to four-year terns.

(6) A board nenber appointed by the governor nay be renoved by the
governor for cause under RCW43.06. 070 and 43. 06. 080.

(7) Five nmenbers of the board constitute a quorum

(8 The board ((shalt)) nust elect a treasurer and secretary
annual ly, and other officers as the board nenbers determ ne necessary,
and nmay adopt bylaws or rules for its own governnent.

(9) The board ((shal)) nust make any information avail able at the
request of the departnent to adm nister this chapter.

(10) Contributions received by a board ((shat)) nust be deposited
into the account described in RCW43. 365. 020(2).

Sec. 4. RCW82.04.4489 and 2008 c 85 s 3 are each anended to read
as follows:

(1) Subject tothe limtations inthis section, acredit is allowed
agai nst the tax inposed under this chapter for contributions nade by a
person to a Washi ngton notion picture conpetitiveness program

(2) The person nust nmake the contribution before claimng a credit
aut hori zed under this section. Credits earned under this section may
be clainmed against taxes due for the calendar year in which the
contribution is nmade. The anount of credit clainmed for a reporting
period ((shaltH)) may not exceed the tax otherwi se due under this
chapter for that reporting period. No person may claimnore than one
mllion dollars of credit in any calendar year, including credit
carried over froma previous cal endar year. No refunds nay be granted
for any unused credits.

(3) The maxinmumcredit that may be earned for each cal endar year
under this section for a personis limtedto the | esser of one mllion

E2SSB 5539. SL p. 6
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dol lars or an anopunt equal to one hundred percent of the contributions
made by the person to a program during the cal endar year

(4) Except as provided under subsection (5) of this section, a tax
credit clainmed under this section nay not be carried over to another
year.

(5) Any anmpbunt of tax credit otherw se all owabl e under this section
not clained by the person in any cal endar year may be carried over and
claimed against the person's tax liability for the next succeeding
cal endar year. Any credit remaining unused in the next succeeding
cal endar year may be carried forward and cl ai ned agai nst the person's
tax liability for the second succeedi ng cal endar year; and any credit
not used in that second succeeding cal endar year may be carried over
and cl ai ned against the person's tax liability for the third succeedi ng
cal endar year, but may not be carried over for any calendar year
thereafter.

(6) Credits are available on a first in-tine basis. The departnent
((shalt)) nust disallow any credits, or portion thereof, that would
cause the total anpbunt of credits clainmed under this section during any
cal endar year to exceed three mllion five hundred thousand doll ars.
If thislimtationis reached, the departnent ((shat)) nust notify al
Washi ngton notion picture conpetitiveness prograns that the annual
statewide limt has been net. In addition, the departnent ((shaH))
must provide witten notice to any person who has clained tax credits
in excess of the ((t+hree—mtHi+on—Hve—hundred—thousand—doHar))
limtation in this subsection. The notice ((shal+)) nust indicate the
ampunt of tax due and ((shatl)) provide that the tax be paid within
thirty days from the date of ((sueh)) the notice. The depart nment
((shalt)) may not assess penalties and interest as provided in chapter
82.32 RCWon the anount due in the initial notice if the anmount due is
paid by the due date specified in the notice, or any extension thereof.

(7) To claim a credit wunder this section, a person nust
electronically file with the departnment all returns, fornms, and any
other information required by the departnent, in an electronic format
as provided or approved by the departnent. Any return, form or
information required to be filed in an electronic format under this
section is not filed until received by the departnent in an electronic
format. As used in this subsection, "returns"” has the sane neani ng as
"return"” in RCWS82. 32. 050

p. 7 E2SSB 5539. SL
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(8) No application is necessary for the tax credit. The person
must keep records necessary for the departnment to verify eligibility
under this section.

(9) A Washington notion picture conpetitiveness program ((shat))
nust provide to the departnent, upon request, such information needed
to verify weligibility for credit wunder this section, including
informati on regardi ng contributions received by the program

(10) The departnent ((shatk)) may not allow any credit under this
section before July 1, 2006.

(11) For the purposes of this section, "Wshington notion picture
conpetitiveness prograni or "prograni neans an organi zati on established
pursuant to chapter 43.365 RCW

(12) No credit may be earned for contributions nade on or after
July 1, ((203)) 2017.

Sec. 5. RCW43.365.040 and 2009 ¢ 518 s 14 are each anended to
read as foll ows:

(1) The legislature finds that accountability and effectiveness are
i nportant aspects of setting tax policy. In order to neke policy
choices regarding the best wuse of Iimted state resources the
| egi sl ature needs informati on on howincentives are used.

(2) Each notion picture production receiving funding assistance
under RCW 43.365.020 ((shat+)) nust report information to the
departnent by filing a conplete annual survey. The survey is due by
March 31st of the year follow ng any cal endar year in which funding
assi stance under RCW 43.365.020 is taken. The departnent may extend
the due date for tinely filing of annual surveys under this section if
failure to file was the result of circunstances beyond the control of
the notion picture production receiving the fundi ng assi stance.

(3) ((Fhe—survey—shallt—inelude)) The Washington notion_picture
conpetitiveness programestablished in RCW43. 365.030, in collaboration

with the departnent and the departnent of revenue, and in consultation
with the joint leqgislative audit and review commttee, nust develop a
survey formand i nstructions that acconpany the survey formby Novenber

1, 2012. The instructions nust provide sufficient detail to ensure
consistent reporting. The survey nust be designed to acquire data to
allow the state to better neasure the effectiveness of the program and

E2SSB 5539. SL p. 8
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to provide transparency of the npbtion picture conpetitiveness program
The survey nust include:

(a) The total anmpunt of taxes paid;

(b) The anpbunt of taxes paid classified by type, which may incl ude,
but is not limted to, sales taxes, use taxes, business and occupation

taxes, unenploynent insurance taxes, and_ workers' conpensation
prem uns;

(c) The ampunt of funding assistance received((—Fhre—survey—shalt
alse—+nelude)) ;. and

(d) The followng information for enploynent positions in
Washington by the notion picture production receiving funding
assistance, including indirect enploynent by contractors or other
affiliates:

(((8))) (i) The nunmber of total enploynent positions;

(b H—tire. . I | -
a—percent—of—total—enployrent—

deHars —or— . —wage — band — contalni-ng —fewer —than —three

a¥a¥a N NO aVa' aVala N a¥a a¥a
v et -

) (ii)_ The_ average_nunber of hours_ worked_ by enployed
i ndi vi dual s;

(iii) The_ average_ base_ pay_ of individuals enployed by nption
pi cture conpanies, including contributions to health care benefits and
retirenent plans;

(iv) The nunber of enpl oynent positions that have enpl oyer-provi ded
medi cal, dental, and retirenent benefits((-—by—each—ef—the—wage
bands)): and

(v) The nunber of enploynent positions filled by WAshington state
residents, and residency information for enploynent positions filled by
people fromother |ocations.

(4) The department may request additional information necessary to
measure the results of the fundi ng assi stance program to be submtted
at the sanme tine as the survey.

(5) If a person fails to submt an annual survey under subsection
(2) of this section by the due date of the report or any extension the
departnment ((shal)) nust declare the anount of funding assistance for

p. 9 E2SSB 5539. SL
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the previous calendar year to be immediately due and payable. The
departnment ((shalt)) nust assess interest, but not penalties, on the
anmopunts due under this section. The interest ((shall—be)) is assessed
at the rate provided for delinquent taxes under chapter 82.32 RCW
retroactively to the date the funding assistance was received, and
((shalt)) accrues until the funding assistance i s repaid.

(6) The departnent ((shatkh)) nust use the information from this
section to prepare summary descriptive statistics. The depart nent
((shalt)) nust report these statistics to the |egislature each even-
nunbered year by Septenber 1st. The departnent ((shatl)) nust provide
t he conpl ete annual surveys to the joint legislative audit and review
conmm ttee.

(7) The notion_ picture conpetitiveness program nust nonitor _the
survey information submtted by production conpanies for conpleteness
and accuracy.

Passed by the Senate February 14, 2012.

Passed by the House March 8, 2012.

Approved by the Governor March 29, 2012.

Filed in Ofice of Secretary of State March 29, 2012.
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